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BRIEF OF APPELLANT

JURISDICTIONAL STATEMENT

This is an appeal from the United States District

Court for the District of Oregon in favor of appellees.

This action was brought by appellant, Luther B. Lynch,

a resident and citizen of the State of Oregon (R. 8, 47)

to recover damages for personal injuries against the

Oregon Lumber Company, a corporation organized and
existing under and by virtue of the laws of the State of

Utah (R. 7, 16) and W. J. Eccles, the duly appointed,

acting and operating Trustee of the business of said

Oregon Lumber Company, pursuant to the order of



the United States District Court for the District of

Oregon (R. 5, 7).

Prior to the institution of this action the said Oregon

Lumber Company filed in the said District Court its

petition for corporate reorganization under the provi-

sions of Section 77B of the National Bankruptcy Act

(Sec. 207, Title 11, U.S.C.A.), and that pursuant to

the provisions of said Section the said W. J. Eccles was

appointed by the said District Court acting trustee of

the property of the said Oregon Lumber Company, and

that said Eccles was on the 30th day of June, 1937, the

date of plaintiff's injury, operating and managing said

property as such trustee (R. 2-6).

That this is a suit of a civil nature and the matter

in controversy exceeds, exclusive of interest and costs,

the sum or value of $3,000 (R. 8, 13, 15).

That this action was commenced pursuant to and
under authority of Section 24 of the United States

Judicial Code (28 U.S.C.A., Sec. 41 (1) (b), being an

action where the matter in controversy exceeds, exclu-

sive of interest and costs, the sum or value of $3,000,

and between citizens of different states. (In the present

case it is the citizenship of the Oregon Lumber Com-
pany which controls : Massachusetts Mut. Life Ins. Co.

v. Grossman, 4 Fed. Supp. 990 ; Bush v. Elliott, 202 U. S.

477, Syll. 1).

However, regardless of whether there is diversity

of citizenship, the District Court has jurisdiction of

this action as it had jurisdiction over the reorganization

proceedings of the Oregon Lumber Company and had
appointed the said W. J. Eccles, operating trustee for

said company. (See Betts v. Bisher (CCA. 9), 213



Fed. 581, 582 ; Gerdes, Corporate Reorganization, page

1504, Sec. 923 ; Gablenian v. Peoria, Etc., Ry. Co., 179

U. S. 335, 342.)

Judgment was rendered in the lower court on August

4, 1938 (R. 21). On August 4, 1938, the lower court

made and entered an order allowing plaintiff sixty days

within which to file a motion for a new trial and to

submit a bill of exceptions (R. 22). On September 28,

1938, the lower court, upon motion supported by stipu-

lation (R. 22, 23) made and entered an order granting

plaintiff to and including the 28th day of November,

1938, within which to prepare, serve, etc., his bill of

exceptions. On September 29th, 1938, plaintiff filed his

motion for a new trial in the lower court (R. 25-30).

On October 31st, 1938, the lower court made and entered

an order denying plaintiff's motion for a new trial. On
November 23rd, 1938, upon motion supported by stipu-

lation (R. 31, 32), the lower court made an order ex-

tending the time for the plaintiff to prepare, serve, etc.,

his bill of exceptions to and including the 31st day of

December, 1938 (R. 33). That on the 21st day of Decem-
ber, 1938, the lower court, pursuant to motion and stip-

ulation (R. 34, 35), made and entered an order dis-

pensing with the preparing and filing of a bill of excep-

tions in said cause and ordering that all future steps in

connection with plaintiff's proposed appeal should be

in accordance with the new rules of practice adopted

by the Supreme Court for the District Courts of the

United States (R. 36,37). That on the 24th day of Jan-

uary, 1939, plaintiff filed his notice of appeal and under-

taking on appeal in the United States District Court

for the District of Oregon (R. 37-39). That also on said

24th day of January, 1939, plaintiff filed in said Court a

Stipulation as to the parts of the record, proceedings,



and evidence to be included in the record on appeal (R.

40-42), a statement of points on which appellant intends

to rely on appeal (R. 42-44), an order of lower court to

transmit certain original exhibits to appellate court as

part of the record (R. 44, 45), and a transcript of the

testimony, including stipulation of parties (R. 46 et

seq.). That the Transcript of the Record was filed in

the Circuit Court of Appeals for the Ninth Circuit on

the 2nd day of March, 1939 (R. 390). That upon filing

the record in said Circuit Court of Appeals, appellant

filed with the clerk of said court a concise statement of

the points on which he intends to rely on the appeal, and

a designation of the parts of the record which he thinks

necessary for the consideration thereof (R. 391, 392).

STATEMENT OF CASE

On the 30th day of June, 1937, and for some time

prior thereto, the plaintiff was working as a "choker

setter" for the defendants at the logging camp operated

by them near the town of Dee, in Hood River County,

Oregon (R. 48, 49). A choker is a cable approximately

sixteen and one-half feet long (R. 195), which is placed

around the end of a log so that it may be hauled off. At
the time involved in this action defendants were en-

gaged in yarding sawlogs from the woods by means of

power-driven donkey engines to a spar tree into what

is commonly known in logging camps asa" cold deck.
'

'

A "cold deck" consists of a large pile of logs piled

helter-skelter about a spar tree. At the time of plain-

tiff's accident on the 30th day of June, 1937, there were

possibly fifty logs at the "cold deck." The pile may
have been ten to fifteen feet high (R. 52). The spar

tree was right on top of the hill (R. 55). The loading

landing to which the logs were carried from the "cold



deck" was down the hill approximately seven or eight

hundred feet (R. 54, 55). Plaintiff was setting chokers

on the logs at the "cold deck," which logs were then

hooked onto the fantail of a Cletrac Caterpillar and
hauled down to the landing (R. 57). Fred Harpell

helped plaintiff. After the chokers were placed on the

logs at the "cold deck" Harpell hooked them onto the

caterpillar (R. 215). Normally the caterpillar hauled

five or six logs at a time (R. 57, 214). Immediately
prior to the accident to plaintiff, he had set chokers

on certain logs at the '

' cold deck " to be hauled away to

the loading landing by the caterpillar (R. 9, 16). When
these logs were pulled out of the pile by the caterpillar

there were two logs riding loose on top of the logs

attached to the caterpillar (R. 58). When the cater-

pillar reach a stump by the side of the tractor road,

which was anywhere from fifty to eighty feet from the

logs around the spar tree (R. 76, 78, 250, 302), the two
logs dropped off (R. 58, 59, 230, 231, 232, 290). One of

the logs attached to the caterpillar also got hung up at

the said stump at the same time (R. 76, 77, 89, 351).

This third log may have hung up at a stump farther

down the hill (R. 230). There were "lots of chunks and
limbs" at the place where the logs rolled off (R. 87).

The uphill ends of the two loose logs that fell off at the

stump were from five to eight feet apart (R. 83, 220,

277). The logs were not quite parallel. The downhill

end of the upper log was resting upon and directly over

the downhill end of the lower log. The lower ends of the

logs were toward the left side of the skid road, looking

down toward the landing—one end resting on the other

(R. 83, 223). The logs were crossed on the lower end (R.

219). The lower end of the upper log was "practically

right straight over the top" of the end of the lower

log (R. 277).



The logs were forty feet long (R. 60). The top log

was two or three feet through (R. 60, 247, 287). The

lower log was two feet through (R. 60)—maybe
eighteen to twenty inches, something like that (R. 246).

The lower log was smaller than the upper (R. 60, 246,

287).

Fred Harpell had charge of the choker setters (R.

151, 156). He was foreman on the job (R. 156). Mr.

Wonsyld, the camp boss, put him in charge when he

hired him (R. 156). Harpell had charge of the opera-

tions whereby the logs were moved from the '

' cold deck '

'

to the loading landing (R. 172) ; he was strawboss (R.

214). Lynch took his orders from Harpell (R. 172).

Harpell was Lynch 's immediate boss when Wonsyld
was not there (R. 214). Harpell always gave orders to

Lynch and the latter obeyed them (R. 89, 90, 93, 241)

.

When the logs rolled off at the stump, Harpell

ordered Lynch to bring down two chokers (R. 60, 80,

236). Lynch obeyed and went down to where the logs

were. According to Lynch, Harpell took one of the

chokers and threw it over the top log and ordered Lynch
to snare or choke the lower log so that they could get

it out of the way (R. 60, 90, 91). Harpell denied telling

Lynch to put a choker on the lower log (R. 236, 237).

In choking the lower log, Lynch was under the

upper log. He explained the necessity for his position

as follows (R. 61) :

"Q. Now, was there any other way that you
could put that choker on the log %

A. Yes, there was another way that you could

put it on.



Q. How do you mean ?

A. You could have stuck the choker under here

if you could have got it—but you couldn 't get it up
between these logs—if you had had something to

have pulled it up through here, which we didn't

have.

Q. Why didn't you stand on the other side of

the log and put it under %

A. Couldn 't because this other log was there.

Q. Was there any other way that you could set

that choker on that log without getting under it at

all*

A. No, sir.

Q. And can you explain why?
A. Well, this other log was here against this

stump. You couldn't pull the choker up through
there, because the hole of it was just a little bit

bigger than the nubbin, you couldn't get your hand
down through it to pull it up.

Q. How did you get it under the log there %

A. Well, I stuck it down through the hole there

and pulled it through under the log.

Q. You mean you got clear through under the

log, on the bottom side %

A. I got under the log here, stuck my hand
through under the bottom log and pulled the choker
through. '

'

The plaintiff, in his amended complaint (R. 10, 11)

charges the defendants with various acts of negligence

which he alleges caused his injuries. We will discuss

these charges of negligence more or less in detail here-

after. The defendants in their answer (R. 14-18) deny
the material portions of plaintiff's amended complaint

and charge the plaintiff with certain acts of negligence,
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which they allege were the sole cause of plaintiff's in-

juries. The allegations of defendant's answer are put in

issue by plaintiff's reply (R. 19, 20).

The evidence shows that plaintiff was severely in-

jured by reason of the log rolling on him (R. 58, 65-70,

74-76, 92, 95, 96). The testimony of the medical wit-

nesses has been omitted from the record, as such testi-

mony has no bearing on the questions raised on this

appeal.

This case was tried before a jury, and the jury

brought in a verdict in favor of the defendants (R. 20)

.

Judgment was thereafter entered in favor of the de-

fendants, based upon said verdict (R. 21, 22). It is from
this judgment that plaintiff has appealed (R. 37)

.

The questions raised on this appeal are whether the

trial court committed error in giving the instructions

hereinafter referred to in plaintiff's specifications of

error.

SPECIFICATIONS OF ERROR

I.

The District Court erred in instructing the jury as

follows

:

"Also into that question enters the suggestion

which I made to you a whole ago that the plaintiff

apparently considered that the place was not one
of great danger himself. If that were the situation

he could hardly charge negligence to the defendant
for not knowing that the place was dangerous when
the plaintiff himself did not think it was" (R. 367).



for the following reasons

:

"Mr. Boesen: I would also like an exception,

Your Honor, to the Court's statement in sub-

stance, that if the plaintiff himself did not consider

the place greatly dangerous, then the defendant

could hardly be held negligent in not anticipating

danger, or I think that is approximately the word-

ing, for the reason that the duties of the plaintiff

as an employee are totally different, measured by
a totally different standard, than the duties im-

posed upon the employer by the Employers' Lia-

bility Act.

The Court: You may have an exception." (R.

381.)

II.

The District Court erred in instructing the jury as

follows

:

"Of course, in that charge, gentlemen, also ap-
pears the question of whether it looked dangerous to

him. If it was obvious that the upper log should
have been secured, why, then the company might
have been guilty of negligence in failing to secure

it,***."(R.367,368.)
for the following reasons

:

"Mr. Boesen: I should also like an exception to

Your Honor 's instruction to the effect, as I under-
stood it, that the defendant would not be negligent

in not securing the log unless it appeared obviously
dangerous ; that there again is the question whether
the defendant in exercising the care required by
the Employer 's Liability Act would have secured it,

and not whether it was obviously dangerous.
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The Court: You may have an exception." (R.

381, 382.)

III.

The District Court erred in instructing the jury as

follows

:

"Again we have the same situation, the plain-

tiff himself inspected the log and came to the con-

clusion that it was not dangerous. It is doubtful if

he can charge to the defendant a failure to in-

spect." (R. 368.)

for the following reasons

:

"Mr. Boesen: I should also like an exception,

Your Honor, to the Court 's comment that if plain-

tiff himself thought the log was safe it is doubtful
if he can charge the defendant with negligence in

failing to inspect it. There, also, Your Honor, it is

my contention that the duties of the plaintiff and
the defendant are measure by two separate, dis-

tinct standards in that regard. May I have an ex-

ception %

The Court: You may an exception." (R. 382.)

'

' Mr. Boesen :
* * * it is not a question of how

it seemed to the plaintiff, it is a question of whether
under all the circumstances the defendant in the

exercise of the care required by the statute would
have—that referred, I think, to inspection of the log

again, if I recall correctly—that, in other words,
it is our contention that whether it seemed safe to

plaintiff or not is not the test ; the test is whether
the defendant should have inspected it in the exer-

cise of the standards of care required by the statute.
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The Court: * * * You may have an exception."

(R.384.)

IV.

The District Court erred in instructing the jury as

follows

:

"Now, the result of that is that if you should

find that the plaintiff himself did certain acts which
were the sole cause of the accident, then you could

not find that any act of negligence on the part of

the defendant was the proximate cause of the in-

jury, even though you find that the defendant had
been negligent." (R. 370, 371.)

for the following reasons

:

"Mr. Boesen : I should like an exception to Your
Honor's instruction to the effect that if plaintiff

himself did some act that caused the accident negli-

gence of defendant would not be the proximate
cause of the accident, or words to that effect.

The Court : I did not so instruct. I said that if

he was guilty of an act which was the sole cause

of the accident, then any negligence of the defend-

ant could not have been the proximate cause of the

accident.

Mr. Boesen : I should like an exception to that

instruction, Your Honor, on this ground, that even
that would depend upon whether the act that was
done was under the orders of the defendant and
whether the orders of the defendant violated the

standards of care as required by the Employers'
Liability Act.
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Mr. Boesen : May I have an exception ?

The Court: Yes."

ERROR I.

The District Court erred in instructing the jury as

follows

:

"Also into that question enters the suggestion

which I made to you a while ago that the plaintiff

apparently considered that the place was not one of

great danger himself. If that were the situation he
could hardly charge negligence to the defendant for

not knowing that the place was dangerous when the

plaintiff himself did not think it was." (R. 367.)

Argument

In the above instruction the trial judge told the jury

in effect that if the plaintiff considered the place where

the accident occurred not one of great danger, he was
not in a position to charge negligence to the defendants

for not knowing that the place was dangerous. With due

regard for the able judge who presided at the trial of

this case, we feel that the above instruction given by
him discloses a misapprehension of the fundamental
principles governing the rights and duties of employers

and employees in cases falling within the provisions of

the Employers' Liability Act of the State of Oregon
(Sec. 49-1701 et seq., Oregon Code 1930). There can be

no question but that the present case comes within the

scope of said Act. The plaintiff (R. 13), the defendants

(R. 15) and the trial court (R. 363) all agreed that such

was the fact. Therefore, the duties of the plaintiff, as

an employee, were measured by a totally different stand-
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ard from those imposed upon the defendants, as em-

ployers, under the Act referred to.

The specifications of negligence contained in plain-

tiff's amended complaint (R. 10, 11) do not fall within

the provisions of the first part of Section 49-1701, Ore-

gon Code 1930, but come within the scope of the latter

portion of said Section, which is usually referred to as

the "And Generally" clause. This clause provides:

" * * * and generally, all owners, contractors,

subcontractors and other persons having charge of,

or responsible for, any work involving risk or

danger to the employees or the public, shall use
every device, care and precaution which it is prac-

ticable to use for the protection and safety of life

and limb, limited only by the necessity for preserv-

ing the efficiency of the structure, machine or other

apparatus or device, and without regard to the

additional cost of suitable material or safety appli-

ance and devices."

In Wilcox v. Warren Construction Co., 95 Or. 125,

143, 186 Pac. 13, 19, Judge Burnett, in referring to the

effect of the foregoing provisions, said

:

"The statute is a drastic enactment, substan-
tially making the employer an insurer against all

manner of casualty which may happen to an em-
ploye; for the persons named in the statute are
required to use every practicable device, care, and
precaution for the safety of those employed, with-
out regard to expense, and limited only by the
efficiency of the plant."

Also in Hoffman v. Broadway Hazelwood, 139 Or.

519, 524, 10 Pac. (2d) 349, 351, the court said:
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"Under the common law, it would be the duty
of the defendant company to furnish the plaintiff

a reasonably safe place in which to work, but, under
the Employers' Liability Act (Code 1930, Sec. 49-

1701), it is commanded to 'use every device, care

and precaution which it is practicable to use for the

protection and safety of life and limb, limited only

by the necessity for preserving the efficiency of the

structure, machine or other apparatus or device,

and without regard to the additional cost of suitable

material or safety appliances or devices.' It will be

seen that the act imposes upon the employer a much
higher degree of care than that which it would be

obliged to exercise under the common law."

In all operations subjecting the employees "to risk

and danger it was incumben upon the defendant (em-

ployer) to use every practicable precaution for the pro-

tection of life, limited by the necessity of preserving the

efficiency of the work": Nordlund v. Lewis & Clark

E. Co., 141 Or. 83, 90, 15 Pac. (2d) 980, 982.

In Bottig v. Polsky, 101 Or. 530, 201 Pac. 188, the

plaintiff was injured by a barrel, which fell on his hand
while he was piling barrels in a boxcar. The court in dis-

cussing the applicability of the provisions of the Em-
ployers ' Liability Act of Oregon to the facts in that case,

even though there was no machinery involved, said (101

Or. at page 548, 201 Pac. at page 194) :

"The defendant argues that there was no ma-
chinery used and that there was no need for any de-

vice, and that therefore the statute does not apply.

The language of the statute is: 'And generally' an
employer having charge of 'any work' involving

risk or danger shall use 'every device, care and pre-

caution.' The inquiry to be made is : Does the work
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in truth involve a risk or danger? If the work does

involve a risk or danger, whether caused by ma-
chinery or otherwise, then the statute imposes a
prescribed duty upon the employer, and then it be-

comes pertinent to inquire whether that duty has

been performed. The element of danger may be
present because of the presence of machinery; or,

although there may be a total absence of machinery,
the work may nevertheless be such as to involve

danger in its highest form. If the employment as a
class is inherently dangerous, or if, because of the

presence of certain conditions, an otherwise dan-
gerous employment is rendered inherently danger-
ous, then the Employers ' Liability Act applies, and
it becomes the duty of the employer to use the care

prescribed by the statute/'

In the foregoing case, Judge Bean, in an opinion

in which he concurred in part with the opinion of the

majority, said (101 Or. at page 558, 201 Pac. at page

197):

'

' It is contended by the defendant that the com-
plaint does not show that any device could have been
practically used. The averment that the defendant
was negligent 'in not using every device, care, and
precaution which it is practicable to use for the
protection and safety of life and limb,' clearly im-
plies that it was practicable to pile the barrels so

that the upper one would not fall down. * * *

It will be noticed from this clause that 'care and
precaution' are commanded by the law equally as

strong as the use of a device. We see no reason why
the one is not just as essential as the other."

Under the Act before us the question of the employ-
er s liability for injuries to his employees is not based
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upon the question of whether the employer used reason-

able care, but depends upon whether the work involves

"risk or danger to the employees," and, if so, whether

the employer in carrying on the work used every prac-

ticable "care and precaution" for the safety of such

employees.

Such being the case, it is clear that the trial court

committed prejudicial error in instructing the jury that

if plaintiff did not consider the place as one of great

danger "he could hardly charge negligence to the de-

fendant for not knowing that the place was dangerous

when the plaintiff himself did not think it was."

What difference did not it make what plaintiff

thought? That had nothing to do with the question of

defendants' duties under the Employers' Liability Act.

Under the express provisions of such Act defendants

owed the plaintiff the nondelegable duty of using every

practicable care and precaution for his safety. The very

purpose of the said Act was to protect employees (even

against their own inadvertences and carelessness), and

the defendants could not evade responsibility for their

statutory duty, regardless of what plaintiff may have

thought about the matter.

As stated in Hollopeter v. Palm, 134 Or. 546, 562,

291 Pac. 380, 387

:

'
' It is well settled that such requirement of the

Employers' Liability Act is a nondelegable duty
imposed upon the employer, and the responsibility

cannot be changed from the employer to the em-
ployee, whatever his knowledge or opinion might be.

We need not pause to cite authorities upon this

point. '

'
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Also under a Kansas Act similar to the one before

us, the supreme court of that state, in the case of Little

v. Norton Coal Co., 83 Kan. 232, 233, 109 Pac. 768, 769,

said

:

"He (the employer), therefore, cannot escape

liability for his failure to perform the duty on the

ground that he did not know that the rock was likely

to fall ; nor is it any answer to say that because the

plaintiff, who was a miner of long experience, testi-

fied that he had not noticed that the particular rock

which fell upon him was loose before it fell, he was
guilty of contributory negligence, or that for the

same reason the defendant could not have known
the condition of the entry. No duty was imposed
upon the plaintiff to keep careful watch to see that

loose rock did not fall upon him."

Again in Duvall v. Brooklyn Cooperage Co. (Mo.

App.), 275 S. W. 586, 588, the court said:

"It is next assigned as error the admission of

plaintiff's testimony that at the time he put the

block upon the pile he thought he could do so with-

out injuring himself. This was improper, as a con-

clusion of the witness.

The question is whether a reasonably prudent
person would have had a right to believe he could
perform the work as he did with safety, and it was
for the jury to decide.

"

In Comorouski v. Spring Valley Coal Co., 203 111.

App. 617, 619 (Syll. 11), it was held

:

"An instruction that if the mine examiner did
not consider a certain condition in the mind dan-
gerous the plaintiff could not recover, held erron-
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eous and properly refused, in an action by a mine
employee to recove rdamages for personal injuries

sustained in defendant's mine."

See also : Maurizi v. Western Coal & Mining Co., 321

Mo. 378, 394, 11 S. W. (2d) 268, 273 and McAlester-Ed-

wards Coal Co. v. Hoffar, 66 Okl. 36, 39, 166 Pac. 740,

742.

The duties of the plaintiff and the defendants at the

time of the former's injury were vastly different. It was
the duty of the defendants to use every practicable "care

and precaution" for the protection of plaintiff. This

duty was absolute. On the other hand, plaintiff was only

required to use the care of an ordinarily prudent person

for his safety. If he failed to use such care, he might

have been guilty of contributory negligence. However,
contributory negligence is not a defense under the Em-
ployers ' Liability Act, but may merely be taken into con-

sideration by the jury in fixing the amount of the dam-
ages (Sec. 49-1706, Oregon Code 1930). Furthermore
assumption or risk and negligence of fellow servants

cannot be interposed as defenses in actions coming
within the purview of the Employers' Liability Act.

In Nordlund v. Lewis & Clark R. Co., 141 Or. 83, 91,

15 Pac. (2d) 980, 983, the court after citing a number
of Oregon decisions to the effect that assumption of

risk is not available as a defense in an action based on
the Employers' Liability Act, said

:

"This case was brought under a special statute

which affords to workmen rights different from
those recognized by the common law, and it would,
therefore, seem entirely proper for the court * *

to declare to the jury the nature, extent, and limits
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of the rights accorded by the statute. This was
especially true in view of the fact that the defendant
sought to show that the deceased was an experienced
brakeman and could have observed the defective

condition of the logging truck. The defendant cer-

tainly intended that the jury should make some
use of this evidence, and in the absence of knowl-
edge that the defense of assumption of risk was not
available, the jury might have misapplied the evi-

dence just mentioned/'

The same is true in the present instance. The defend-

ants endeavored to show time and again that plaintiff

was an experienced logger. Such fact, even though
proved, would not relieve the defendants of the high de-

gree of care imposed on them by the Act before us for

the protection of plaintiff. The effect of the instruction

of the court under consideration was to tell the jury
that plaintiff assumed the risks of his employment. Such
an instruction is contrary to all the decisions in the State

of Oregon involving a construction of the Employers'
Liability Act.

Without quoting from them, we call the court's at-

tention to the following cases, which hold that assump-
tion of risk, negligence of fellow servant and contribu-

tory negligence are not defenses under the Employers'
Liability Act of Oregon

:

Hollopeter v. Palm, 134 Or. 546, 563, 291 Pac.

380;

Kveset v. Grace & Co., 77 Or. 83, 85, 150 Pac. 281

;

Poole v. Tilford, 99 Or. 585, 592, 195 Pac. 1114;
Poullos v. Grove, 84 Or. 106, 113, 164 Pac. 562

;

McGee v. Carlton Lumber Co., 77 Or. 446, 452, 151
Pac. 652.
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A further circumstance that is ignored by the in-

struction under consideration is whether at the time of

the accident plaintiff was acting under the directions

of an employee of the defendants whose orders he was

bound to obey.

The evidence discloses that plaintiff was a choker

setter (R. 57) . Mr. Harpell was foreman of the job there

(R. 156). He had the say over the men and over Mr.

Lynch, the plaintiff (R. 172). Harpell was "a kind of

strawboss" (R. 214). He always gave Lynch orders and

the latter obeyed them (R. 89, 90, 241). After the logs

involved in the accident fell off the "turn," Harpell di-

rected Lynch to "Bring down two chokers" (R. 80),

which he did (R. 80) . Lynch testified that Harpell there-

upon directed him to "snare" the lower log with the

choker (R. 60, 90). He told Lynch "to choke that log

(R. 91). Harpell admitted that when the logs fell off

he "called for two chokers" (R. 217), although he de-

nied having ordered Lynch to choke the lower log. There

was substantial evidence in the record, therefore, to the

effect that at the time of plaintiff's injury he was chok-

ing the lower log at the command of his immediate boss,

whose orders he was bound to obey.

Section 2 of the Employers' Liability Act (Sec. 49-

1702, Oregon Code 1930) provides

:

"The manager, superintendent, foreman or

other person in charge or control of the construction

or works or operation, or any part thereof, shall be

held to be the agent of the employer in all suits for

damages for death or injury suffered by an em-
ployee. '

'

In Yovovich v. Falls City Lumber Co., 76 Or. 585,

Syll. 6, 149 Pac. 941, Syll. 6, it is held

:



21

"By direct provision of Employers' Liability

Act, Sec. 2, the foreman in charge of the lumbering

operations, in which deceased servant was engaged

at his death, was the agent of the lumber company."

Also in MacKay v. Commission of the Port of To-

ledo, 77 Or. 611, 619, 152 Pac. 250, 253, the court said

:

" * * * If this action falls within the scope of the

Employers ' Liability Act, and we think it does, the

corporation would be bound by the acts or direc-

tions of the foreman of the work, and there was
ample evidence that Ross was such foreman, and
directing the 'deck hand' as to what he wanted
done."

Harpell, therefore, was the agent of the defendants

in the present instance.

Section 5 of the Employers ' Liability Act of Oregon
(Sec. 49-1705, Oregon Code 1930) also provides:

"In all actions brought to recover from an em-
ployer for injuries suffered by an employee the

negligence of a fellow-servant shall not be a defense
where the injury was caused or contributed to by
any of the following causes, namely :

* * * the neg-
lect of any person engaged as superintendent, man-
ager, foreman, or other person in charge or control

of the works, plant, machinery or appliances ; the
incompetence or negligence of any person in charge
of, or directing the particular work in which the
employee was engaged at the time of the injury or
death ; the incompetence or negligence of any per-
son to whose orders the employee was bound to con-
form and did conform and by reason of his having
conformed thereto the injury or death resulted;
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The foregoing section was before the Oregon Su-

preme Court in the case of Peluck v. Pacific Machine &
Blacksmith Co., 134 Or. 171, 174, 293 Pac. 417, 419,

where the court said

:

"Under this act, the defendant could not avail

itself of the defense of assumption of risk, fellow-

servant rule, or contributory negligence, although
the latter may be taken into consideration by the

jury in fixing the amount of the damage. Christof-

ferson, the foreman, was, by virtue of the act, the

agent of the defendant, and plaintiff would not be

precluded from recovery by conforming to any
order of the foreman, even though such order were
negligent. As stated in Yovovich v. Falls City Lum-
ber Co., 76 Or. 585, 149 P. 941, 944 :

' Under section 5

of the act, when the decedent conformed to the

orders of his superior according to his duty, the re-

sulting injury was not his fault.'

Plaintiff 's action is predicated upon the alleged

negligence of the foreman in directing him to throw
emery dust into gears while the machine was in

operation. Defendant practically concedes that such
an act would constitute negligence, but denies that

such order was given. An examination of the record
discloses that there is evidence tending to establish

the theories of both parties. It was, therefore, plain-

ly a question of fact for the jury to decide. // plain-

tiff performed this work, as he claims, in obedience

to the foreman's directions, the jury would be war-
ranted in finding that he was unnecessarily exposed
to danger and risk, and that his employer did not
exercise care and precaution for his safety. '

'

The foregoing discussion, in our opinion, discloses

that the instruction of the trial court under considera-

tion was fundamentally wrong and highly misleading.
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Under the Employers ' Liability Act it was the duty of

the defendants to take "every precaution against the

happening of an injury" to the plaintiff: Gunnell v.

VanEmon Elevator Co., 81 Or. 408, 413, 159 Pac. 971,

973. That was a continuing, nondelegable duty. The
question for the jury to consider, therefore, was whether

the defendants had performed that duty, not whether

the plaintiff knew or thought the place was safe. Even
though plaintiff knew the place was dangerous that

would not relieve the defendants of their statutory duty.

At most, knowledge of the danger on the part of the

plaintiff would merely have constituted assumption of

risk.

As said in Richardson v. Klamath S. S. Co., 62 Or.

490, 496, 126 Pac. 24, 26:

"An employee assumes only those dangers of his

employment which are obvious to a reasonably pru-
dent person in his situation by the exercise of his

ordinary powers of observation so far as consistent
with the performance of the duties of his employ-
ment. '

'

Also in Shield v. W. R. Grace & Co., 91 Or. 187, Syll.

6, 179 Pac. 265, Syll. 6, it was held:

"The servant assumes all the ordinary risks in-

cidental to the employment in so far as known to

him at the time of his employment, or could have
been discovered by reasonable and ordinary care
* * * ii

And in Hagerman v. Chapman Timber Co., 65 Or.

588, Syll. 6, 133 Pac. 342, Syll. 6, it was held

:

"Where a servant was as well aware of the dan-
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ger of doing work under existing conditions as the

master was, and such danger was open and discover-

able by ordinary care, the servant continuing to

work in the dangerous place assumed the risk of

the employment, and could not recover for injury

from such danger. '

'

The foregoing were common law actions. However,

as we have already seen, assumption of risk is not a de-

fense in an action brought under the Oregon Employers

'

Liability Act. Possibly under the same state of facts

an employee might have been guilty of contributory

negligence. In Dickerson v. Eastern & Western L. Co.,

79 Or. 281, 292, 155 Pac. 175, 179, which involved the

construction of the Employers ' Liability Act of Oregon,

the defendant requested the following instruction

:

"No. 6. It is the duty of an employe, when doing
such work as the plaintiff was at the time he was in-

jured, to exercise reasonable care and caution to

avoid danger and injury to himself, and to use

reasonable care and caution in looking and observ-

ing where he walks or moves, and to exercise reason-

able care and caution to avoid dangers and injuries

to himself. '

'

The court in referring to the foregoing requested

instruction said

"The enactment (Employers' Liability Act)
under consideration does not directly impose any
such duty upon the employee. So far as liability is

concerned, it rests primarily upon the negligence of
the defendant contributing to the accident. Under
the statute the heedlessness of the plaintiff is an
ingredient only for the purpose of mitigating dam-
ages."
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The instruction under consideration fails to recog-

nize that it was the absolute duty of the defendants to

use every practicable care and precaution to ascertain

whether the place where plaintiff worked was danger-

ous. This duty did not rest on the plaintiff under the

statute. Plaintiff might have been careless or heedless

in assuming the place was safe ; he might have assumed

it was safe after making but a perfunctionary examina-

tion ; he might have assumed it was safe because he had

been ordered to work there by his immediate boss. Even

though plaintiff failed to exercise ordinary care, such

fact would not relieve the defendants of the high degree

of care imposed upon them by the statute. The instruc-

tion under consideration serves to relieve them from

such duty. It was misleading and deceptive in char-

acter, and in our opinion the court committed preju-

dicial error in submitting same to the jury.

ERROR II.

The District Court erred in instructing the jury as

follows

:

"Of course, in that charge, gentlemen, also ap-

pears the question of whether it looked dangerous

to him. If it was obvious that the upper log should

have been secured, why, then the company might

have been guilty of negligence in failing to secure

it, * * V (R. 367, 368.)

Argument
The instruction above set forth was given in connec-

tion with the second charge of negligence in plaintiff's

amended complaint, which alleges that the defendants
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were negligent "In not securing said upper log before

attempting to put the choker around the lower log, so

as to prevent the same from falling upon plaintiff in

the manner hereinbefore described." (R. 10, 11, 367,

368.)

The instruction in question is not a correct exposi-

tion of the law. The liability of the defendants cannot

be predicated upon the determination of whether it was

obvious that the upper log should have been secured.

Such liability depended upon whether the defendants

in exercising the care required by the Employers ' Lia-

bility Act should have secured it. The beneficent effect

of the said Act would be practically nullified if employ-

ers were only obligated to rectify obvious defects or

dangers.

The instruction under consideration would have

been erroneous even though this were a common law

action, instead of one under the Employers' Liability

Act.

Thus in Woods v. Wikstrom, 67 Or. 581, 593, 135

Pac. 192, 196, the court said

:

"It is the settled law that the master owes his

servants the duty of exercising reasonable care to

provide them with a reasonably safe place in which
to work, and reasonably safe machinery and appli-

ances with which to work, '
' etc.

It will be noted that the common law rule imposes

the duty on the master to exercise reasonable care to

provide a reasonably safe place for the employee to

work. In holding a master liable, even at common law,

it certainly is not necessary to show that the place was
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obviously dangerous. All that it would be necessary to

do would be to show the conditions surrounding the

accident to the employee, and then it would be a ques-

tion for the jury to determine whether under such cir-

cumstances the employer was guilty of negligence. It

would be highly improper, as in the present instance,

for the court to make liability depend upon whether the

danger was obvious.

The general common law rule is stated in 39 Corpus
Juris, page 313, Sec. 442, as follows

"The master is not an insurer of the servant's

safety in the use of tools, machinery, and appliances
employed in his business, and he does not guarantee
the safety of the place in which the servant works,
but is only required to exercise such ordinary care

and diligence as may be reasonable in view of the

work to be performed and the dangers incident to

the employment, and in determining the liability

of the master as in other cases in which it becomes
a question of whether or not ordinary care and dili-

gence has been exercised there is no absolute stand-

ard to which the conduct must be conformed, but
the question is always one to be determined with
reference to the facts of the particular case, regard
being had to the exigencies requiring vigilance and
attention and the character of the business or un-
dertaking in which the parties are engaged. '

'

A master is not necessarily relieved from liability

because a defect is hidden. In such a case, the question

of his liability still depends upon whether he could have
discovered such defect by the use of reasonable care.

As said in 39 Corpus Juris, page 345, Sec. 551

:
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"* * * he (the master) is not liable for the result

of hidden or improbable dangers, of which he did

not have, and, by the exercise of reasonable care,

could not obtain, knowledge. But facts which do
not necessarily operate to charge a servant with
notice of the danger arising from the defective con-

dition of machinery may operate to charge the

master with notice, since the obligation upon each
arising from the mere knowledge of the defective

condition is not alike.
'

'

In Voshall v. Northern Pac. Terminal Co., 116 Or.

237, 244, 240 Pac 891, the court said

:

"An employer is presumed to be familiar with
the dangers, latent as well as patent, ordinarily ac-

companying the business in which he is engaged."

Also in Batton v. Atlantic Coast Line R. Co., 212 N.

Car. 256, 267, 193 S. E. 674, 683, it is said

:

'
' The dangers to which the employer 's duty ex-

tends are all such as are latent and concealed, and
hence beyond the knowledge of the employee."

In Gordon v. Muehling Packing Co., 328 Mo. 123,

142, 40 S. W. (2d) 693, 702, it was held that an instruc-

tion was too narrow which made the liability of the

employer depend upon whether the defects were "visi-

ble."

Again in Sweeney v. Terminal R. Ass'n of St. Louis

(Mo. App.), 110 S. W. (2d) 852, 854, the court, in speak-

ing of the care required of an employer at common law,

said

:

" 'The employer, whether a natural person or
a corporate body, is under obligation not to expose
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the employe in conducting the employer's business

to perils or hazards against which he may be guard-

ed by proper diligence on the part of the employer.

Hough v. Texas Eailway Co., 100 U. S. 213, 217, 25

L. Ed. 612.

'The care required of the employer is that of

reasonable diligence ;

' and reasonable diligence im-

plies, as between the employer and employe, such

watchfulness, caution, and foresight as, under all

the circumstances of the particular service, a cor-

poration controlled by careful and prudent officers

ought to exercise.' Wabash R. Co. v. McDaniels,

107 U. S. 454, 460, 2 S. Ct. 932, 938 (27 L. Ed. 605)."

As said in Watson v. New York Contracting Co., Ill

N.Y.Supp.277,279:

"The question is, what would the ordinarily

prudent man, looking at this derrick and its fast-

enings, have said and done in reference to it, in the

prosecution of his own business, and with a proper
regard for the safety of his employes % The fact is

obvious that the accident occurred ; that the timbers

were not equal to the strain. But would men ordi-

narily prudent have anticipated this result and
have guarded against it 1 '

'

This court, also, in the case of Sandidge v. Atchison,

T. & S. F. Ry. Co. (CCA. 9th), 193 Fed. 867, 872, rec-

ognized that the measure of the employer's duty was

whether he had used "such watchfulness, caution, and

foresight as, under all the circumstances" a careful and

prudent man ought to have exercised.

The question, therefore, in the present instance was
not whether "it was obvious that the upper log should

have been secured," but was whether the defendants,
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under the circumstances existing at the time of the

accident, and in the exercise of the high degree of care

required by the Employers' Liability Act, should have

anticipated the result and should have guarded against

it by securing the upper log.

In actions based upon the Employers ' Liability Act

of Oregon, it is questionable whether it is even necessary

for the jury to find that the defendants in the exercise

of the high degree of care imposed by said Act should

have anticipated the results. It seems that all that it

was necessary for plaintiff to prove was that the work
involved risk or danger (which is admitted in this case),

and that it was practicable for the defendants to have

secured the upper log.

Thus in Blair v. Western Cedar Co., 75 Or. 276, 281,

284, 146 Pac. 480, 482, 483, the court said

:

"The people in promulgating this law (Em-
ployers' Liability Act) have determined that the

old rule was too harsh which imposed upon the

laborer, who in general is the least able to sustain

it, the full risk of the employment, and compelled
him to bear the entire consequence of his own in-

advertence, irrespective of its proportion to the

negligence of the employer On the other hand, in

the general provision at the end of section 1 it has
more definitely and strictly prescribed the degree
of care to be used by those who conduct dangerous
industrial operations. * * *

The facts alleged, the evidence in the record,

and the argument of counsel for the defendant all

point to the conclusion that this was a dangerous
work within the meaning of the statute. Whether it

was practicable as a measure of care and precaution

for the safety of life and limb, without impairing
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the efficiency of the equipment, to remove the un-

used stump standing near the line, so logs would
not collide with it ,or to run the two cables on oppo-

site sides of the creek, or far enough apart, so that

in avoiding the dangers of one the plaintiff would
not be exposed to the hazards of the other, or to

remedy any of the other faults mentioned, were all

proper questions of fact to be determined by the

jury under the statute."

Again in Bottig v. Polsky, 101 Or. 530, 561, 562, 201

Pac. 188, 198, Chief Justice Burnett, in his opinion in

which he concurs with the result of the majority opin-

ion, says

:

"The statute (Employers' Liability Act) does

not allude to suspected or foreseen danger. It is

intended to apply to danger which actually pro-

duces an injury, whether the risk be anticipated or

unsuspected. Whether the work did produce an
injury is of course a question of fact. But if it is

to be taken as granted that the plaintiff was hurt

in the performance of that work, then indeed res

ipsa loquitur; the work did involve a risk or dan-
ger. No one has yet pointed out where the risk was
' involved,' unless it was in the work in question.

In such an instance, the case would turn upon
whether or not everything practicable to use for
the protection and safety of life and limb had been
employed in carrying on the work. It is the duty
of the plaintiff in such cases to allege what was
practicable to use, and aver that the defendant did

not use the same. '

'

In the foregoing case, plaintiff was injured by a

barrel, which fell on his hand while he was piling barrels

in a boxcar.
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In Quapaw Mining Co. v. Cogburn, 78 Okl. 227, 232,

190 Pac. 416, 420, the court in considering a statute

similar to the one involved in this case, said

:

"The rule is also well established that, where
an employe at work in a mine is injured by the fall-

ing of loose rock, the employer 's liability depends,

not upon whether it had actual or constructive no-

tice that the rock was loose, but upon whether it

had failed to perform its statutory duty to secure

loose rock from falling ; the only matter of inquiry

being whether the requirements of the statute have
been complied with, and, if not, whether the in-

juries complained of were caused by such neglect."

Also in Poole v. Tilford, 99 Or. 585, 592, 195 Pac.

1114, 1116, the court said

:

"The Employers' Liability Act * * * requires
* * * that all persons having charge of, or responsi-

ble for, any work involving a risk or danger to

employees or to the public shall use every device,

care and precaution which it is practical to use, for

the protection and safety of life and limb, limited

only by the necessity of preserving efficiency, with-

out regard to cost. Ordinary care, or that precau-

tion used by others, will not suffice to satisfy the

mandate of the statute. Camenzind v. Freeland
Furniture Co., 89 Or. 158, 173, 174 Pac. 139."

The statute directs that in hazardous employments,

every device, care, and precaution shall be used which

it is practicable to employ. When it is averred and
proved that in such an employment 'an injury to life

or limb results on account of the neglect to use such

devices and care, when the same could have been done

practicably without destroying the efficiency of the
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apparatus used or impairing the result of the work, the

persons named are liable to respond in damages there-

for" : Davis v. Carlton Lumber Co., 77 Or. 441, 445, 151

Pac. 650, 652. The plaintiff 'at the time the accident

befell him was protected by the high degree of care

prescribed by the act": Walters v. Dock Commission,

126 Or. 487, 505, 266 Pac. 634, 639. Under the Act "An
absolute duty is imputed to the employer": Dorn v.

Clarke-Woodward Drug Co., 65 Or. 516, 519, 133 Pac.

351. This duty "was absolute and nondelegable": Mal-
loy v. Marshall-Wells Hardware Co., 90 Or. 303, 315,

173 Pac. 267, 270.

When the court told the jury in the present instance

that the defendants might have been guilty of negli-

gence in failing to secure the upper log if it was obvious

that it should be secured, this was but another way of

telling them that if the danger was not obvious, then

the defendants would not be guilty of negligence in

failing to secure the log. Such an instruction violates

all the established principles of law in master and
servant cases, whether the case is at common law or

otherwise. The liability of the defendants in the present

instance cannot be predicated upon the question of

whether the condition looked dangerous to plaintiff or

whether the danger was obvious. At the very least, the

question for the jury to determine was whether, taking

into consideration all the evidence in the case, the posi-

tion of the logs, the knowledge of the defendants

through their foreman or otherwise, etc., the defendants
in the exercise of the high degree of care imposed upon
them under the Employers' Liability Act should have
secured the log in order to have protected the plaintiff

from injury. The instruction under consideration,

therefore, was highly improper, and the giving of the

same constituted reversible error.
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ERROR III.

The District Court erred in instructing the jury as

follows

:

"Again we have the same situation, the plaintiff

himself inspected the log and came to the conclu-

sion that it was not dangerous. It is doubtful if

he can charge to the defendant a failure to inspect.'

'

(R. 368.)

Argument

The above instruction was given in connection with

the third specification of negligence set forth in plain-

tiff's amended complaint which charged the defendants

with negligence "In not inspecting said logs before

directing plaintiff to put a choker around the same."

(R. 11, 368.)

In connection with the alleged inspection made by
plaintiff, he testified (R. 59, 60) :

"Q. Well, continue with your description of how
the accident happened.

A. Well, those two logs, as I say, dropped off with

this one when it hung up, and the choker setter (Har-

pell) that went down here unhooked this log, hollered

up to me, said, ' Bring two chokers. ' I picked up these

two chokers and took them down there, and he took

one of the chokers and threw it over this top log, which
was very easily choked, and he said, 'Snare that one

there so we can get them out of the way,' and I poked
my choker through there, stuck her down through here,

and when I reached under here and went under to get

this choker, when I raised up and started to hook her
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it hit me. When I looked at this log before I went under,

it looked perfectly safe to me, and what knocked it down
I don't know, but I heard the other choker setter holler

to me just a fraction before it hit me."
Lynch further testified (R. 83) :

"Q. Now, did you do anything to the log, touch it

or anything, before you went under it *?

A. I put my hand upon it and it looked compara-

tively solid."

To call putting your hand on a log of the size in-

volved in this case an inspection is, in our opinion, an
obvious hyperbole. The court was certainly not justi-

fied in informing the jury in effect that such a cursory

inspection was sufficient to relieve the defendants from
exercising the high degree of care in inspecting the logs

as was cast upon them by the Employers ' Liability Act.

Under that Act the nondelegable duty still remained
with the defendants to exercise the care required to

ascertain whether the upper log was apt to slip off. This

duty was absolute and nondelegable.

Thus in Stanfield v. Fletcher, 114 Or. 531, 540, 236
Pac. 258, 261, the court approved the following instruc-

tion in a case involving the Employers ' Liability Act

:

"The duty imposed upon a master by the Em-
ployers' Liability Act is a nondelegable duty, and
therefore when we once determine the duty im-
posed upon the master we find a duty which is

absolute, nondelegable and continuing; the em-
ployer cannot absolve himself from the perform-
ance of it nor can he delegate it to the employee,
but it adheres to him without the possibility of sus-

pension or interruption^"
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Even at common law it is the duty of a master to

exercise ordinary care to ascertain dangerous condi-

tions that are discoverable by a careful inspection. As
said in International Harvester Co. v. Hawkins, 180

Ark. 1056, 1063, 24 S. W. (2d) 340, 343

:

"The correct rule is that the master is not re-

sponsible for latent defects that were not open to

observation in the exercise of ordinary care or that

would not be discovered by a proper inspection.

Whether the defect was open to observation or not,

and whether it was known to the employer, if it was
such a defect as was discoverable by a careful in-

spection, then the master was guilty of negligence

if he failed to make the proper inspection. The
servant is required to take notice of obvious risk

and all the usual and ordinary risk ; but he is not

required to inspect, and he does not assume any
risk resulting from the negligence of the master or

other servants unless he knows of such risk."

The foregoing discloses the difference between the

obligation of the master and the servant to inspect at

common law, even though at common law assumption
of risk and contributory negligence on the part of the

servant are a complete defense.

Also in San Antonio & A. P. Ry. Co. v. Mason (Tex.

Civ. App.), 289 S. W. 1027, 1029, the court said:

"The servant owes no duty of inspection, but

assumes the risks of a danger of which he has

actual knowledge. '

'

Again in New Deemer Mfg. Co. v. Wells (CCA. 5),

296 Fed. 687, the rule is stated (Syll. 2) :
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"The duty of a master to furnish a reasonably
safe place for the servant to work includes the duty
of inspection whenever the circumstances are such
as to suggest to a reasonable person the propriety
of such inspection.

'

'

Labatt in his work on Master and Servant (2d Ed.),

page 2813, Sec. 1063, in referring to the nature of the

inspection required of an employer, says

:

' * The character of the inspection which the mas-
ter is bound to make is described by various epi-

thets and phrases, all of which, as will be seen from
the subjoined note, are essentially the logical

equivalent of the proposition that the examination
must be such as a person of ordinary prudence
would have made under the circumstances. The
question whether the examination to which the
instrumentality which caused the injury was ac-

tually subjected before the accident was such as

to satisfy the standard thus indicated is primarily
one for the jury. * * *

Whether or not the duty of a master with re-

gard to proper inspection has been performed by
the application of any given test is to be determined
by considering whether that test will give indica-

tions as to the actual condition of the instrumental-

ity in question. In the application of this principle

the courts have usually proceeded upon the theory

that a merely visual or ocular inspection of exter-

nal conditions does not satisfy the full measure of

a master's obligations, where the servant's safety

depends upon the soundness of the material with

which the separate parts of an instrumentality are

attached to each other, or upon the stability of some
heavy substance."
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In the present instance, although Harpell, the fore-

man knew of the position of the logs that fell off the

turn, no inspection whatever was made by the defend-

ants or by its foreman. The plaintiff merely looked at

the logs and placed his hand upon the upper log. Yet
notwithstanding the size of the logs, and notwithstand-

ing the superficial examination of the logs made by the

plaintiff, and notwithstanding the high degree of care

imposed by the Employers' Liability Act upon the de-

fendants to protect plaintiff, we have the court inform-

ing the jury that "the plaintiff himself inspected the

log and came to the conclusion that it was not danger-

ous," therefore, "It is doubtful if he can charge to the

defendant a failure to inspect." The court by its in-

struction in effect transfers the duty of the defendants

to inspect to the plaintiff and then says that the cursory

examinaion made by the plaintiff satisfies the high de-

gree of care imposed upon the defendants by the Em-
ployers ' Liability Act.

Furthermore, the plaintiff may have made an in-

spection, he may have known of the danger, he may
have been careless and indifferent, but all of these

things would not have relieved the defendants of their

statutory duty to use every care and precaution prac-

ticable to protect plaintiff. Any of such acts on the part

of plaintiff, at most, would have merely constituted

assumption of risk or contributory negligence.

In Richardson v. Klamath S. S. Co., 62 Or. 490, 496,

126 Pac. 24, 26, the court in stating what constitutes

assumption of risk, said

:

"An employee assumes * * * those dangers of

his employment which are obvious to a reasonably
prudent person in his situation by the exercise of
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his ordinary powers of observation so far as con-

sistent with the performance of the duties of his

employment. '

'

Also in Leonard v. Nor. Pac. Ry. Co., 195 Minn. 484,

486, 263 N. W. 436, 437, the court said:

"Nobody more than he (plaintiff) can reason-
ably be said to have been under duty 'to ascertain
the nature of the defects and the dangers incident

to the work. ' Hence there was assumption of risk.

Our state Railway Employers' Liability Act has
been so amended * * * as to eliminate assumption of
risk as a defense. Plaintiff is unfortunate in that

his accident came before the amendment and so is

deprived of its benefits."

As we have heretofore seen, however (supra, pp. 18,

19) in actions under the Oregon Employers' Liability

Act, assumption of risk has never been a defence. See

particularly Poole v. Tilford, 99 Or. 585, 592, 195 Pac.

1114, 1116.

The same thing is true as to contributory negligence.

The Employers' Liability Act (Sec. 49-1706, Oregon
Code 1930) expressly provides:

"The contributory negligence of the person in-

jured shall not be a defense, but may be taken into

account by the jury in fixing the amount of the

damages."

In Fitzgerald v. O. W. R. & N. Co., 141 Or. 1, 15, 16

Pac. (2d) 27, 32, the defendant urged that the plain-

tiff's injury was caused solely by his own negligence in

failing to use the lantern provided for his use by the

company. The court said:
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"This is only another way of saying that the

defendant was contributory negligent. Under the

Employers' Act, in cases between employer and
employee * * * contributory negligence may be
taken into account by the jury in fixing the amount
of damage, but it is not a defense.'

'

With both contributory negligence and assumption
of risk eliminated as defenses under the present Act,

it was clearly erroneous for the court to instruct the

jury that it was doubtful if plaintiff can charge the de-

fendant with negligence for failure to inspect, if plain-

tiff inspected the log and came to the conclusion that

it was not dangerous. The question is not whether plain-

tiff made an inspection, or whether he thought the log

was not dangerous, but whether the defendants should

have inspected the logs in the exercise of the high de-

gree of care imposed upon them by the Employers'

Liability Act, because said Act "has explicitly visited

upon a person who has charge of work involving a risk

or danger the duty of taking every precaution against

the happening of an injury": Gunnell v. VanEmon
Elevator Co., 81 Or. 408, 413 159 Pac. 971, 973.

It will be recalled also that the instruction under

consideration was given in connection with plaintiff's

third specification of negligence, wherein plaintiff

charges that defendants were negligent "In not inspect-

ing said logs before directing plaintiff to put a choker

around the same" (R. 11, 368).

We have heretofore shown in this brief (supra p. 20)

that there is substantial evidence in the record that

Lynch choked the lower log under the direction of his

immediate boss Harpell, whose orders Lynch was bound

to obey.
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We desire to call the court's attention to the prin-

ciples of law laid down in the following cases, where

an employee was injured while obeying the orders of a

!
superior.

In Hayes v. Sheffield Ice Co., 282 Mo. 446, 454,

221 S. W. 705, 707, the court said

:

"The duty of inspection as to the master is

affirmative, and must be continually fulfilled and
positively performed. * * * Under such circum-

stances as are present in the case at bar, all of

which were known to defendant, or could have been

known by the exercise of ordinary care, a careful

inspection was required before directing the plain-

tiff to go to work on the building.

"

Again in Illinois Steel Co. v. Schymanowski, 162 111.

447, 455, 44 N. E. 876, 878, the court said

:

"In the case at bar, appellant was bound to keep

the edge of the ore pile in such condition that it

would not fall upon those whom the foreman

ordered to work at its base/'

Even at common law "where the danger is not so

imminent and apparent, that injury must almost neces-

sarily result from obedience to an order, and, if the

employee obeys the order and is injured, the master will

not be permitted to defend himself on the ground that

the employee ought not to have obeyed the order" :
Cave

v. Brown & McCabe, Stevedores, Inc., 128 Or. 286, 290,

274 Pac. 505, 507.

The present action, however, is governed by the pro-

visions of the Employers' Liability Act of this state,

and, as heretofore shown (supra p. 20), there is suf-
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ficient evidence in the record to have warranted the

jury in finding that the plaintiff, in choking the lower

log at the time of his injury, was doing same upon the

order of his foreman. Such being the case, the rule laid

down in Peluck v. Pacfic Machine & Blacksmith Co.

134 Or. 171, 174, 293 Pac. 417, 419, controls

:

'

' Christofferson, the foreman, was, by virtue of

the act, the agent of the defendant, and plaintiff

would not be precluded from recovery by conform-
ing to any order of the foreman, even though such
order were negligent. As stated in Yovovich v. Palls

City Lumber Co., 76 Or. 585, 149 P. 941, 944:
' Under section 5 of the act, when the decedent con-

formed to the orders of his superior according to

his duty, the resulting injury was not his fault'."

Notwithstanding these principles of law, notwith-

standing that the duties of the plaintiff as an employee

are measured by a totally different standard than the

duties imposed upon an employer by the Employers'

Liability Act, notwithstanding the inspection made by

the plaintiff, at best, was a very superficial one, and not

the careful one required of the defendants under said

Act, we have the trial judge advising the jury that it is

doubtful if plaintiff can charge the defendant with a

failure to inspect, when the plaintiff himself inspected

the log and came to the conclusion that it was not dan-

gerous. In other words the court is excusing the defend^

ants from performing the absolute duty enjoined on

them by the Employers ' Liability Act, because of some-

thing the plaintiff did or did not do. The test laid down
by the court can not be supported by any principle of

law. The test was whether the defendants should have

inspected the log, under the circumstances in this case,

in the exercise of the standard of care required by the

said Employers' Liability Act.
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The trial court, therefore, committed reversible

error in giving the instruction under consideration.

ERROR IV.

The District Court erred in instructing the jury as

follows

:

"Now, the result of that is that if you should
find that the plaintiff himself did certain acts which
were the sole cause of the accident, then you could
not find that any act of negligence on the part of

the defendant was the proximate cause of the in-

jury, even though you find that the defendant had
been negligent." (R 370, 371.)

Argument

The instruction above referred to is inherently

erroneous. It ignores some of the vital issues in this case,

and yet practically directs the jury to bring in a verdict

for the defendants if they found the facts to be as re-

ferred to in the instruction.

It will be recalled that plaintiff alleges in his

amended complaint (R. 10, 11) that the defendants

were negligent '

' In compelling plaintiff to work in and
about a place of great danger ; that is to say, immediately

under a log hanging in the precarious position herein-

before described" and "In not inspecting said logs be-

fore directing plaintiff to put a choker around the

same." The amended complaint also contains other

allegations to the effect that plaintiff placed the choker

on the lower log under the orders and directions of the

defendants (R. 9, 11).
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There was substantial evidence in this case warrant-

ing the jury in finding that Harpell was a foreman or

strawboss, whose orders plaintiff was bound to obey

(R. 89, 90, 93, 156, 172, 207, 214), and that Harpell

directed plaintiff to snare or choke the lower log (R. 60,

90, 91). Notwithstanding this evidence, we have the

trial court instructing the jury (R. 370, 371) :

"* * * if you should find that the plaintiff him-
self did certain acts which were the sole cause of

the accident, then you could not find that any act of

negligence on the part of the defendant was the

proximate cause of the injury, even though you
find that the defendant had been negligent. '

'

The court does not tell the jury that if they find the

plaintiff did certain acts, which were the sole cause of

the accident, and if they also find that said acts were

done without any order or direction on the part of the

defendants, then you could not find that any act of neg-

ligence on the part of the defendant was the proximate

cause of the injury." On the contrary he instructs the

jury to find for the defendants if they "find that the

plaintiff himself did certain acts which were the sole

cause of the accident." Plaintiff might have done cer-

tain acts which were the sole cause of his injury and

still said acts might have been done under the orders of

the defendants, through their foreman, Harpell. Under
such circumstances the jury might have found the de-

fendants guilty of negligence, even though plaintiff

might have done certain acts which were the sole cause

of his injury, because such acts might have been done

pursuant to said orders.

As said in Bottig v. Polsky, 101 Or. 530, 558, 201 Pac.

188:
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' 'The testimony shows that the plaintiff, pursu-

ant to his duty, by virtue of his employment by de-

fendant, performed the work in conformity to the

orders of Mr. Schuster, who had charge of the

work. The defendant was responsible fo rthe man-
ner in which the work was done under the direc-

tion of his foreman, and is not entitled to the de-

fense of assumption of risk, according to the provi-

sions of Section 5 of the Employers' Liability Act."

See also : Peluck v. Pacific Mach. & Blacksmith Co.,

134 Or. 171, 174, 293 Pac. 417, 419 ; Brown v. Smiley-

Lampert Lumber Co., 68 Or. 502 511, 137 Pac. 777, 780.

The vice of the instruction before us is that it in

effect directs the jury to bring in a verdict for the de-

fendants, if they found the facts as stated in the instruc-

tion, yet it ignored some of the important issues in the

case, namely, whether the act or acts of the plaintiff

were done under the orders of the defendants, and, if

so, whether the orders of the defendants violated the

standard of care required by the Employers' Liability

Act. It is elementary that such an instruction is palpa-

bly erroneous.

As held in Kearney v. Snodgrass, 10 Or. 181, Syll. 1

:

"It is error for the court to instruct the jury to

find a verdict for a party to the action, if they de-

termine a particular issue in a certain manner,
when other distinct and material issues are pre-
sented by the pleadings and controverted by the evi-

dence to such an extent as to render their submis-
sion to the jury proper and necessary."

Also in Grauer v. Alabama Great Southern R. Co.,

209 Ala. 568, 573, 96 So. 915, 920, the court said:
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"Charge 24 that, if the deceased 'was walking
along the defendant's railroad track at the time,
* * * and this conduct was the sole and proximate
cause of his death, your verdict must be for the de-

fendant'—was erroneous and should have been re-

fused. Its effect was to make the initial negligence

of the deceased a bar to recovery for wanton neg-

ligence.
'

'

The same is true of the instruction under considera-

tion. Its effect was to tell the jury that if the acts of the

plaintiff were the sole cause of the accident, then the

defendants would not be liable, even though the acts of

the plaintiff were done under the orders of the de-

fendants.

In Harrison-Walker Refractories Co. v. Knight, 16t

Ala. App. 177, Syll. 4, 76 So. 414, Syll. 4, it is held:

"The charge that 'defendant is not liable to>

plaintiff in this action, unless they are satisfied

from the evidence that plaintiff's injury resulted

from the negligence of defendant or of defendant's-

superintendent, ' was properly refused, as it ignored

the issues presented by a count alleging plaintiff

was bound to obey the superintendent, and was
therefore calculated to mislead the jury * * *.

Also in Pandjiris v. Oliver Cadillac Co., 339 Mo. 726,

730, 98 S. W. (2d) 978, 979, the court said

:

"The rule is well settled that an instruction

which omits an essential element of plaintiff 's right,

and yet authorizes a verdict for plaintiff, consti-

tutes error."

See also, to same effect : Ceccacci v. Garre, 158 Or.

466, 475, 76 Pac. (2d) 283, 287 ; Scott v. Brogan, 157 Or.
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549, 561, 73 Pac. (2d) 688, 693 ; Carroll v. Krause, 295

111. App. 552, 570, 15 N. E. (2d) 323, 332.

We submit, therefore, that the trial court committed

error in giving the instruction under consideration.

CONCLUSION

The trial court in his instructions did call to the

attention of the jury the degree of care imposed upon
the defendants under the Employers' Liability Act of

Oregon (R. 364, 380). However, in view of the mislead-

ing instructions he gave, which we have considered in

this brief, the instructions given by the court relative

to the duty of defendants under said Act merely served

to confuse the jury. In one breath the court puts the

plaintiff and the defendants on an equal basis and
makes the alleged acts of the plaintiff the standard by
which the jury are to determine whether the defendants

were negligent, in the next he refers to the high degree

of care imposed upon the defendants under the Act in

question. In view of the conflicting principles enunci-

ated by the court, it is impossible to say what rule was
adopted by the jury in reaching its verdict.

We respectfully submit that the judgment appealed

from should be reversed.
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